
Priloga 3
OPREDELITEV POLITIČNIH TVEGANJ,

IN SICER NEPRENOS VALUTE, RAZLASTITEV, VOJ-
NA ALI DRŽAVLJANSKI NEMIRI in odrekanje SODNEGA 
VARSTVA OB KRŠITVI POGODBE

1. NEPRENOS VALUTE
pomeni:
vsako dejanje vlade gostiteljice, ki dolžniku z jamstvom 

neposredno ali posredno prepreči zamenjavo sredstev v do-
mači valuti v valuto iz posojilne pogodbe ali v prosto zamen-
ljivo valuto ali v drugo za banko sprejemljivo valuto ali prenos 
ustrezne domače valute ali valute, v katero je bila zamenjana 
domača valuta, iz države gostiteljice zaradi (i) plačila zneska z 
jamstvom, (ii) prejema zneska z jamstvom v dogovorjeni valuti 
ter v skladu z dogovorjenimi pogoji ali (iii) izterjave ustrezno 
plačanega zneska z jamstvom, in

da vlada gostiteljica ni sprejela nobenih ukrepov, s kate-
rimi bi izvedla ali dovolila, da tako zamenjavo ali prenos opravi 
banka ali dolžnik z jamstvom ali se opravi v njuno korist,

pod pogojem, da:
(a)  lahko dolžnik z jamstvom v državi gostiteljici prosto 

in zakonito uporablja domačo valuto ali valuto, v katero je bila 
domača valuta zamenjana, in

(b)  si je ta dolžnik z jamstvom ali banka, odvisno od 
primera, 30 dni neuspešno z vsemi razumnimi sredstvi pri-
zadeval opraviti potrebne pravne formalnosti za prenos ali 
zamenjavo.

2. RAZLASTITEV
pomeni:
vsak ukrep, ki ga je sprejela, usmerjala, dovolila, potrdila 

ali odobrila vlada gostiteljica in je upravni ali zakonski ukrep ter 
pomeni razlastitev v smislu tega 2. oddelka.

Ukrep pomeni razlastitev v smislu tega 2. oddelka, če:

(a) preprečuje dolžniku z jamstvom plačati znesek z jam-
stvom, posledica česar je 90 dnevna zamuda pri plačilu, ali

(b) garanta kot tretjo osebo ali banko za 90 dni prikrajša 
za pravice upnika v zvezi z zavarovanjem s premoženjem 
ali komercialno garancijo za vračilo predvidenih plačil, ki so 
zapadla iz drugih razlogov in ne zaradi enega od tveganj, 
opredeljenih v tej prilogi, ali

(c) garanta kot tretjo osebo ali banko za 90 dni prikrajša 
za uporabo sredstev, ki jih položi sam ali sama ali so položena 
za njegov ali njen račun v domači ali tuji valuti pri finanč-
ni instituciji v državi gostiteljici, zaradi izterjave predvidenih 
plačil.

Ukrepanje vlade gostiteljice pa ne pomeni razlastitve, če 
gre za splošno veljaven nediskriminacijski ukrep v dobri veri, ki 
ga vlade običajno sprejmejo v javnem interesu zaradi zagota-
vljanja javne varnosti, povečanja davčnih prihodkov, varovanja 
okolja ali urejanja gospodarskih dejavnosti s predpisi, razen 
če je ukrep vlade gostiteljice oblikovan tako, da učinkuje kot 
zaplemba.

Če vlada gostiteljica krši pogodbene obveznosti do dolžni-
ka z jamstvom, to še ne pomeni razlastitvenega ukrepa.

3. VOJNA ALI DRŽAVLJANSKI NEMIRI
pomeni:
vojno (napovedano ali nenapovedano), revolucijo, vstajo, 

državljansko vojno, upor ali nemire, terorizem ali sabotažo, ki 
neposredno in nemudoma:

Annex 3
DEFINITION OF POLITICAL RISKS

NAMELY NON-TRANSFER OF CURRENCY, EXPROPI-
ATION, WAR OR CIVIL DISTURBANCE AND DENIAL OF 
JUSTICE UPON BREACH OF CONTRACT

1. NON-TRANSFER OF CURRENCY
means:
any action by the Host Government which, directly or indi-

rectly, prevents a Guaranteed Debtor from converting funds in 
local currency into the currency of the Loan Agreement or into 
a freely convertible currency or into another currency deemed 
acceptable by the Bank, or from transferring outside the Host 
Country the local currency concerned or the currency into 
which the local currency has been converted, for the purpose of 
(i) paying any Guaranteed Sum, (ii) receiving any Guaranteed 
Sum in the currency and in accordance with the terms and con-
ditions agreed, or (iii) recovering any Guaranteed Sum which 
has been duly paid; and

any failure by the Host Government to take action with a 
view to effecting or allowing such conversion or such transfer 
by or on behalf of the Bank, or a Guaranteed Debtor;

with the proviso that:
(a) the Guaranteed Debtor is able freely and lawfully to 

avail itself within the Host Country of the local currency or other 
currency into which the local currency has been converted; 
and

(b) the Guaranteed Debtor concerned or, as the case may 
be, the Bank has without success for a period of 30 days en-
deavoured by all reasonable means to complete the necessary 
legal formalities to effect the transfer or conversion.

2. EXPROPIATION
means:
any measure taken, directed, authorised, ratified, or ap-

proved by the Host Government, which is an administrative ac-
tion or a legislative action and constitutes expropriation within 
the meaning of this Section 2.

A measure constitutes an act of expropriation within the 
meaning of this Section 2 if the measure:

prevents the Guaranteed Debtor from paying a Guaran-
teed Sum and results in a default that continues for a period 
of 90 days; or

deprives for a period of 90 days a Third-Party Guarantor 
or the Bank of its rights as a creditor against collateral security 
or commercial guarantees of repayment in respect of sched-
uled payments that have fallen due for other reasons than as a 
consequence of one of the risks defined in this Annex; or

deprives a Third-Party Guarantor or the Bank, for a 90-
day period, of the use of funds deposited either in local cur-
rency or in foreign currency, with a financial institution in the 
Host Country, by him or for his account for the purposes of 
recovery under scheduled payments.

No measure on the part of the Host Government shall be 
deemed to constitute an expropriation if it constitutes a bona 
fide non-discriminatory measure of general application of a 
kind that governments normally take in the public interest for 
such purposes as ensuring public safety, raising tax revenue, 
protecting the environment or regulating economic activities, 
unless the measure is designed by the Host Government to 
have a confiscatory effect.

Breach by the Host Government of a contractual obliga-
tion owed to a Guaranteed Debtor shall not of itself constitute 
an expropriatory measure.

3. WAR OR CIVIL DISTURBANCE
means:
any act of war (declared or otherwise), revolution, insur-

rection, civil war, riot or social strife, terrorism or sabotage 
having the direct and immediate effect of



(i) dolžniku z jamstvom za 90 dni preprečijo plačilo zneska 
z jamstvom ali

(ii) garantu kot tretji osebi ali banki za 90 dni preprečijo 
izterjavo ustrezno plačanih zneskov z jamstvom ali prejem 
zneska z jamstvom v ustrezni valuti na način, predviden s 
pogodbo.

Za vse primere pa velja, da gre za vojno ali državljanske 
nemire le takrat, ko je bil njihov temeljni namen uveljavljanje 
političnih ciljev. Ta 3. oddelek ne zajema dejanj, do katerih je 
prišlo zaradi podpore delavcem, zaposlovanju, študentskim 
interesom ali drugim nepolitičnim ciljem.

Časovno obdobje 30 ali 90 dni iz 1., 2. in 3. oddelka te 
priloge se ne uporablja, če je razlog za neplačilo, prikrajšanje 
za pravice ali neizterjavo nadaljevanje v tej prilogi opredelje-
nega dogodka, katerega nastanek je bil pravilno ugotovljen 
pri prejšnjem neplačilu, kjer je že bilo uveljavljeno navedeno 
časovno obdobje.

4.  ODREKANJE SODNEGA VARSTVA OB KRŠITVI 
POGODBE

pomeni:
da vlada gostiteljica ne prizna projektne pogodbe (kakor 

je opredeljena spodaj) ali jo krši, s tem da:

(i) dolžniku z jamstvom preprečuje izpolnjevanje obvezno-
sti do banke ali k temu bistveno prispeva ali

(ii) banki ali garantu kot tretji osebi preprečuje unovčenje 
celotne vrednosti zavarovanja, ki se nanaša na prihodke ali 
druge prejemke iz zavarovanja po projektni pogodbi.

Kritje je omejeno na primere, ko razsodišče izda dokonč-
no, zavezujočo in izvršljivo razsodbo glede odškodninskega 
zahtevka zadevne stranke za škodo, nastalo zaradi kršitve ali 
nepriznavanja projektne pogodbe, če:

(a)  se razsodba nanaša na določen denarni znesek 
in je bila izdana, ker je vlada gostiteljica kršila pogodbene 
obveznosti iz projektne pogodbe ali projektne pogodbe ni 
priznala;

(b) si je zadevna stranka v 180 zaporednih dneh od datu-
ma razsodbe v razumnem obsegu prizadevala, da bi izkoristila 
vsa pravna sredstva za izvršitev razsodbe zoper vlado gosti-
teljico. Garant kot tretja oseba lahko pri banki vloži preventivni 
zahtevek v primerih, ko omenjeno obdobje znotraj dveletnega 
prekluzivnega roka iz točke (ii) člena 2.03 garancijske pogodbe 
še ni poteklo. Tak preventivni zahtevek banki ne daje pravice, 
da zahteva plačilo po tej garancijski pogodbi, temveč je le 
sredstvo za odložitev prekluzivnega roka iz točke (ii) člena 
2.03 te garancijske pogodbe. Morebitni preostali del preklu-
zivnega roka začne ponovno teči po izteku roka za izvršitev. 
Banka garante obvesti o vseh preventivnih zahtevkih garanta 
kot tretje osebe;

(c)  vlada gostiteljica samovoljno in/ali diskriminacijsko 
zavrne izvršitev razsodbe.

V ta namen:
(a)  »razsodišče« pomeni vsako arbitražno sodišče ali 

senat ne glede na to, kje je ustanovljen, ki je neodvisen od 
vlade gostiteljice ter je v sladu s projektno pogodbo pooblaščen 
za sprejetje dokončne, zavezujoče in izvršljive razsodbe, o 
zahtevku zadevne stranke na podlagi projektne pogodbe, in ka-
terega razsodbo je v državi gostiteljici mogoče izvršiti v skladu 
z določbami Newyorške konvencije o priznanju in izvršitvi tujih 
arbitražnih odločb;

(b) je razsodba »zavezujoča«, če v zvezi s predmetom 
spora med pogodbenicami vzpostavlja zakonite pravice;

(i) preventing a Guaranteed Debtor for a period of 90 days 
from paying a Guaranteed Sum or

(ii) preventing a Third-Party Guarantor or the Bank for a 
period of 90 days from effecting recovery in respect of Guar-
anteed Sums which have been duly paid or from receiving a 
Guaranteed Sum in the due currency and in the manner con-
tractually provided for.

In all cases, to constitute an act of war or civil disturbance, 
the act must have been undertaken with the primary intent of 
pursuing a political objective. Acts undertaken principally in 
order to support labour, employment, students’ interests or 
other non-political objectives shall not be covered under this 
Section 3.

The time periods of 30 or 90 days referred to in Sections 
1, 2 and 3 of this Annex shall not apply if the payment default, 
deprivation of entitlement or non-recovery results from the 
extension of an event, as defined in this Annex, the existence 
of which has been duly established during a prior payment de-
fault for which the time periods referred to above have already 
been applied.

4.  DENIAL OF JUSTICE UPON BREACH OF CON-
TRACT

means:
the repudiation or breach by a Host Government of a 

Project Agreement (as defined below), where the repudiation 
or breach either:

(i) prevents, or materially contributes to preventing, the 
Guaranteed Debtor from performing its obligations towards 
the Bank; or

(ii)  prevents the Bank or a Third-Party Guarantor from 
realising the full value of security taken over the revenues or 
other benefits derived from any security interest in the Project 
Agreement.

Cover shall be limited to cases where an arbitral tribunal 
renders a final, binding and enforceable award providing for 
damages in respect of the Relevant Party’s claim for damages 
for breach or repudiation; provided that:

(a) the award is for a specified monetary amount, and 
is rendered for breach of a contractual obligation under, or 
for repudiation of, a Project Agreement by the Host Govern-
ment;

(b)  the Relevant Party has made reasonable efforts to 
exhaust all legal remedies to enforce the award against the 
Host Government for a period of 180 consecutive days from 
the date of the award. A precautionary demand upon the Bank 
can be made by a Third-Party Guarantor in cases where this 
period has not yet expired within the 2 years preclusion period 
set out in Article 2.03 (ii) of this Guarantee. Such precaution-
ary demand does not entitle the Bank to make a demand for 
payment under this Guarantee, but merely serves as a means 
to suspend the preclusion set out in article 2.03 (ii) of this Guar-
antee. Any remaining part of the preclusion period shall start to 
run again upon expiration of the enforcement period. The Bank 
shall inform the Guarantors of any precautionary demands 
made by a Third-Party Guarantor;

(c) the Host Government’s refusal to enforce the award is 
arbitrary and/or discriminatory.

For this purpose:
(a) An “arbitral tribunal” means any arbitral tribunal or 

panel, wherever it is established, which is independent from the 
Host Government, and which is entrusted under the terms of 
the Project Agreement to make a final, binding and enforceable 
award on a claim by a Relevant Party there under and whose 
award is capable of enforcement in the Host Country under the 
provisions of the New York Convention on the Recognition and 
Enforcement of Arbitral Awards;

(b) An award is deemed to be “binding”, if it creates le-
gal rights for the parties in relation to the subject matter of the 
dispute between them;



(c)  je razsodba »izvršljiva«, razen če razsodišče, ki je 
razsodbo izdalo, ali drug pristojni organ odloži izvršitev razsod-
be ali ne dovoli njene izvršitve;

(d)  razsodba razsodišča je »dokončna«, če je potekel 
rok za pritožbo ali izpodbijanje sodbe, ne da bi do dopustnega 
izpodbijanja ali pritožbe prišlo;

(e) »projekt« pomeni projekt po cotonoujskem okviru, ki 
je opisan v poročilu o kreditiranju projekta;

(f) »projektna pogodba« je sporazum, pogodba ali zave-
zujoči dogovor med zadevno stranko in vlado gostiteljico, ki se 
neposredno nanaša na projekt ter je v skladu z razumno oceno 
banke ključen za finančno in tehnično izvedljivost projekta 
ter vključuje enega od naslednjih vrst sporazumov ali zavez, 
namreč pogodbe o dobavi, pogodbe o odjemu, pogodbe o 
subvencioniranju, pogodbe o uporabi, koncesije, licence za 
izkoriščanje ali mehanizme za določanje cen;

(g) »zadevna stranka« pomeni posojilojemalca ali ma-
tično podjetje ali podružnico posojilojemalca s sedežem v isti 
državi, kjer ga ima posojilojemalec.

Zadevna stranka ali garant kot tretja oseba je zavezan, da 
si bo v razumnem obsegu prizadeval izkoristiti vsa razpoložljiva 
pravna sredstva za izvršitev razsodbe zoper vlado gostiteljico 
ali v razumnem obsegu prizadeval zagotoviti, da zadevna 
stranka ali garant kot tretja oseba, ki lahko uporabi ta sredstva, 
to tudi stori.

Vsaka pogodba z dolžnikom z jamstvom daje banki pra-
vico, da določi ukrepe, ki jih mora sprejeti zadevna stranka ali 
garant kot tretja oseba, ali da zagotovi sprejetje takšnih ukre-
pov, da se razsodba o zahtevku zaradi kršitve ali nepriznavanja 
pogodbe izvrši. Banka ne sme od nobene strani zahtevati spre-
jetja ukrepov, ki so po mnenju banke nesorazmerni z njihovimi 
pričakovanimi koristmi.

Banka lahko soglaša, da dolžniku z jamstvom povrne 
stroške v razumni višini, ki so nastali zaradi postopka izvršitve. 
Garanti banki povrnejo vse stroške, ki jih je pri tem imela.

5. SPLOŠNA IZKLJUČITEV
Garancije ni mogoče uveljavljati v primeru navedenih 

dejanj ali tveganj:
– vsakega dejanja države gostiteljice, na katero je brez 

prisile pristal dolžnik z jamstvom ali zadevna stranka v prime-
ru iz 4. oddelka te priloge, ali kadar je glavni vzrok nezako-
nito in nerazumno vedenje dolžnika z jamstvom ali zadevne 
stranke;

– vsakega političnega tveganja, kakor je opredeljeno zgo-
raj, ki je očitno obstajalo na dan, ko je banka podpisala posojil-
no pogodbo ali dogovor o zavarovanju, ter je na ta dan že imelo 
učinke, navedene v tej prilogi.

(c) An award is deemed to be “enforceable” unless the 
arbitral tribunal that renders the award, or any other competent 
body, suspends or denies the enforcement of the award;

(d) An award of an arbitral tribunal is deemed “final”, 
if the time for appeal or challenge to the award has expired 
without an admissible challenge or appeal having been made;

(e) “Project” means a project within the scope of the Cot-
onou Framework and described by a Project Credit Report;

(f) “Project Agreement” means an agreement, contract 
or binding commitment between a Relevant Party and a Host 
Government which is directly related to a Project and is, in the 
reasonable opinion of the Bank, critical to the financial or tech-
nical viability of the Project, and includes, by way of illustration, 
any of the following types of agreement or commitment, namely 
supply agreements, off-take agreements, subsidy agreements, 
user agreements, concessions, licences to exploit, or price set-
ting mechanisms;

(g)  “Relevant Party” means a Borrower or a parent 
company or a subsidiary of the Borrower situated in the same 
country than the Borrower.

The Relevant Party or the Third-Party Guarantor shall 
be obliged to take all reasonable efforts to exhaust available 
remedies to enforce the award against the Host Government 
or to use reasonable efforts to ensure that the Relevant Party 
or the Third-Party Guarantor which is able to exercise those 
remedies does so.

Each agreement with a Guaranteed Debtor shall reserve 
for the Bank the right to specify the measures that the Relevant 
Party or the Third-Party Guarantor shall take, or shall ensure 
be taken, to enforce an arbitral award on a claim for breach or 
repudiation of contract. The Bank is not obliged to require any 
party to take measures that are, in the judgement of the Bank, 
disproportionate to their likely benefit.

The Bank may agree to reimburse any Guaranteed Debtor 
for the reasonable cost of enforcement proceedings. The Guar-
antors shall reimburse the Bank for any cost it thereby incurs.

5. GENERAL EXCLUSION
None of the following acts or risks shall warrant the calling 

of the Guarantee:
– any act of the Host Country to which the Guaranteed 

Debtor or, in the case of Section 4 of this Annex, the Relevant 
Party, has freely consented or where the preponderant cause 
lies in the illegal and unreasonable conduct of the Guaranteed 
Debtor or the Relevant Party;

– any Political Risk, as defined above, clearly prevailing 
at the date on which the Bank signed the relevant Loan Agree-
ment or security agreement and producing the effects referred 
to in this Annex at such date.

3. člen
Za izvajanje garancijske pogodbe skrbi Ministrstvo za finance.

4. člen
Ta uredba začne veljati naslednji dan po objavi v Uradnem listu Republike Slovenije – Mednarodne pogodbe.
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